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BY ELECTRONIC MAIL

Office of the Chief Counsel
Attention: FAA Part 16 (Airport Proceedings Docket)
Airport Law Branch, AGC-610
Federal Aviation Administration
800 Independence Ave. S.W.
Washington, DC 20591
9-AWA-AGO-Part-i6(faa.qov

888 Seventeenth Street, N\ Suite 700
Washington, DC 20006-3309

Phone 202.298.8660
Fax 202.342.0683

wwkmazuckert.com

MAY 06 2022

PART 16 DOCKETS

RE: Doupe Services, LLC dlbla Curtis Air Taxi and Jobs Lane Aviation, LLC
v. Town of East Hampton, New York,
FAA Docket No. 16-22-05
Motion to Amend Complaint

The Complainants-Doupe Services, LLC d/bla Curtis Air Taxi and Jobs Lane
Aviation, LLC-through their undersigned counsel, respectfully move (pursuant to 14
C.F.R. § 16.23(j)), to amend their April 18, 2022 Complaint in this docket to the extent
necessary to reflect developments subsequent to its filing. This motion is supported by
good cause, because it would ensure that FAA's decision is based on a complete factual
and legal record, and further because no briefing yet has occurred.

The Complaint alleged that the Town of East Hampton, New York-irrespective of
its planned 33-hour closure (starting on May 17) and rebranding of the East Hampton
Airport ("HTO" or "Airport")-would continue to be subject to the prohibition on exclusive
rights in rights codified at49 U.S.C. § 40103(e) and the prohibition on revenue diversion
codified at 49 U.S.C. § 47133(a), so long as the airport is in operation. The Complaint
also asked FAA to confirm that the restrictions proposed by the Town-premised on its
mistaken understanding that Section 40103(e) would no longer be applicable after the
closure-actually would continue to be inconsistent with the statutory requirement.

The Town yesterday adopted the proposed restrictions, substantively similar to the
proposals previously submitted, and subject to civil and criminal enforcement (see new
Exhibits 2223).1 Accordingly, there now should be no question that the Complaint is ripe
for decision-and should be expedited, as previously requested, given the short
timeframe until the restrictions are scheduled to be implemented (i.e., immediately after
the closure ends, on May 19).

1 See also htts://www.youtube.com/watch?v=FjJvAgy-bcY, at 2:59PM. In the final version of the rules, the
weight-based thresholds for the Town's landing fees (Attachment B) have been modified from those that
appeared in the prior draft (see Exhibit 8).
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Moreover, FAA specifically should confirm that the adopted restrictions are in
conflict with Section 40103(e). Consistent with the prior briefing, it is well-established that
Section 40103(e) prohibits constructive exclusive rights-and all of the restrictions will
constrain certain operations at HTO while allowing others to continue, in direct violation
of that principle. For the so-called "Operator-Based Permission," "Noise-Based
Permission," and "Size-Based Permission" restrictions, the conflict is transparent, since
they selectively deny access to the Airport.2 But FAA also should recognize that the
Town's "Time-Based Permission" restriction, because it exempts government and certain
other operations, also creates an impermissible exclusive right. See, e.g., Jones v.
Lawrence County Commission, Alabama, FAA Docket No. 16-11-07, Director's
Preliminary Determination, at 26 (July 16, 2012). And the punitive schedule of landing
fees for all but the smallest aircraft that has been adopted along with the restrictions also
are impermissible. See Bombardier Aerospace Corp. v. Santa Monica, FAA Docket No.
16-03-11, Director's Determination, at 39, 53 (January 3, 2005) (concluding that airport's
landing fees were facially unreasonable-and that to the extent that they violated Grant
Assurance No. 22, they also comprised a forbidden exclusive right).3

Respectfully submitted,

Jol A. Silversmith, Esq.
Barbara M. Marrin, Esq.
KMA Zuckert, LLC
888 17th Street, N.W., Suite 700
Washington, DC 20006
(202) 298-8660
isilversmithkmazuckert.com
bmarrin(kmazuckert.com

2 Other restrictions that have been adopted by the Town-such as on touch-and-go operations-are not
documented to be based on any safety or other justification, and thus also violate federal law. See, e.g.,
Airport Compliance Manual, FAA Order 5190.6B, § 14.8. Likewise, future restrictions on the sale of lead-

based fuel or on the operation of aircraft that utilize lead-based fuel would be impermissible. See, e.g., In
the Matter of Compliance with Federal Obligations by the City of Santa Monica, FAA Docket No. 16-16-13,
Notice of Investigation, at 5 (September 26, 2016).

In one of the lawsuits pending in the Suffolk County Supreme Court in New York-Coalition to Keep East
Hampton Airport Open, Ltd., et al. v. Town of East Hampton, no. 60280 1/2022-the Petitioners' April 18,
2022 memorandum of law observed that the landing fees at HTO will exceed those assessed at JFK and
LGA. See Id. at 3.
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Index to Exhibits
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Use Airport After Receiving Assurances from the FAA (February 17, 2022)
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Deactivate EH Airport (January 20, 2022)
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Airports and Related FAA Required Action (March 3, 2022)

7) Bill O'Connor and Andrew Barr, Cooley LLP, SEQRA Study Phase and Data
Collection - Proposed PPR Framework for 2022 Season (March 1, 2022)

8) Town of East Hampton, Rules and Regulations for East Hampton Airport (Effective
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Private Use Airport, Conditional No Obiection (March 18, 2022)

15) Town of East Hampton, Press Release, East Hampton Town Board Committed to
Change at East Hampton Airport in Order to Address Noise, Traffic,
Environmental, Safety Concerns (February 3, 2022)

16) Town of East Hampton, Frequently Asked Questions: East Hampton Airport
(February 7, 2022)

17) Press Release, Milestones Reached, Preparations Continue as East Hampton
Town Is Poised to Deactivate Public East Hampton Airport and Replace It with a
New, Private-Use Facility (March 23, 2022)

18) Letter from Caroline D. Cassidy, Aeronautical Data Team, FAA, to Peter Van
Scoyoc, Supervisor, Town of East Hampton (March 24, 2022)

19) Town of East Hampton, Notice (February 1, 2022)

20) Letter from Aircraft Owners and Pilots Association, Eastern Region Helicopter
Council, General Aviation Manufacturers Association, Helicopter Association
International, National Air Transportation Association, and National Business
Aviation Association, to Carole Brennan, Clerk, Town of East Hampton, regarding
"Proposed Prior Permission Required (PPR) Framework" (March 18, 2022)

21) East Hampton Resolution No. 2018-1161, Retain Rigano, LLC as Outside
Environmental Counsel (October 9, 2018)

22) East Hampton Resolution No. 2022-630, Adopt Rules & Regulations for Use of
East Hampton Airport JPX (May 5, 2022)

23) Town of East Hampton, Rules and Regulations for East Hampton Airport (Effective
Date: May 19, 2022)
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I hereby certify that I have this day caused the foregoing pleading to be served on
the following persons at the following addresses by electronic mail:

J01 A. Silversmith

Town Board Supervisor Peter Van Scoyoc
159 Pantigo Road
East Hampton, NY 11937
pvanscoyoc(ehamDtonny.gov

Airport Manager James Brundige
173 Daniels Hole Road
Wainscott, NY 11975
jbrundigeehamptonny.qov

Cc:

Bill O'Connor, Cooley LLP
4401 Eastgate Mall
San Diego, CA 92121
woconnor(äcooley.com

J. Parker Erkmann, Cooley LLP
1299 Pennsylvania Ave., NW, Suite
Washington, DC 20004
perkmanncooley.com

Andrew D. Barr, Cooley LLP
1144 15th Street, Suite 2300
Denver, CO 80202
abarr(äcooley.com

Kelsey Spector, Cooley LLP
3 Embarcadero Center, 20th Floor
San Francisco, CA 94111
kspector(äcooley.com

Town Clerk Carole Brennan
159 Pantigo Road
East Hampton, NY 11937
cbrennan(ehamptonny.gov

Town Attorney John Jilnicki
159 Pantigo Road
East Hampton, NY 11937

700 jiilnicki(ehamtonnyqov
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